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Represents management exclusively in every aspect of employment, 
benefits, labor, and immigration law and related litigation

800 attorneys in 56 locations nationwide

Current caseload of over 6,000 litigations 
approximately 800 class actions

Founding member of L&E Global

A leader in educating employers about the laws of equal opportunity, 
Jackson Lewis understands the importance of having a workforce that 
reflects the various communities it serves

Strategically Located Throughout the 
Nation to Serve Employers’ Needs

56 Locations Nationwide*
*Jackson Lewis P.C. is also affiliated with a Hawaii-based firm
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Practice Areas

Industries Represented
Jackson Lewis represents a wide range of companies in various industries, including:

OLDIES, BUT GOODIES!

www.jacksonlewis.com6
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Oldies, but Goodies!

 Meal Periods

 Rest Periods

 Overtime

 Bag/Security Checks

 On-Call Time

 Wage Statements

www.jacksonlewis.com7

 What is required?

• “An employer's duty with respect to meal breaks under both 
section 512, subdivision (a) and Wage Order No. 5 is an 
obligation to provide a meal period to its employees. The 
employer satisfies this obligation if it relieves its employees of 
all duty, relinquishes control over their activities and permits 
them a reasonable opportunity to take an uninterrupted 30-
minute break, and does not impede or discourage them from 
doing so.” Brinker v. Superior Court (Hohnbaum), 53 Cal.4th

1004, 1041 (2012)

8

Meal Periods

 What is not required?

• “On the other hand, the employer is not obligated to police 
meal breaks and ensure no work thereafter is performed. Bona 
fide relief from duty and the relinquishing of control satisfies the 
employer's obligations, and work by a relieved employee during 
a meal break does not thereby place the employer in violation of 
its obligations and create liability for premium pay under Wage 
Order No. 5, subdivision 11(B) and Labor Code section 226.7, 
subdivision (b).” Brinker, 53 Cal.4th at 1040-41 (2012)

9

Meal Periods
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 Is my meal period policy compliant? 

 Check the IWC Wage Order: 

• No employer shall employ any person for a work period of more
than five (5) hours without a meal period of not less than 30
minutes, except that when a work period of not more than six (6)
hours will complete the day’s work the meal period may be
waived by mutual consent of the employer and the employee.

10

Meal Periods

 What about second meal periods? 

• An employer may not employ an employee for a work period of
more than ten (10) hours per day without providing the employee
with a second meal period of not less than 30 minutes, except
that if the total hours worked is no more than 12 hours, the
second meal period may be waived by mutual consent of the
employer and the employee only if the first meal period was not
waived.

11

Meal Periods

12

Meal Periods

Hours of Work Meal Periods Required When?

0‐4:59 0

5:00‐6:00 1 5:00 or before

6:01‐10:00 1 5:00 or before

10:01‐12:00 2 5:00 or before and 10:00 
or before
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 What is required? 

• Every employer shall authorize and permit all employees to take
rest periods, which insofar as practicable shall be in the middle of
each work period. The authorized rest period time shall be based on
the total hours worked daily at the rate of ten (10) minutes net rest
time per four (4) hours or major fraction thereof. IWC Wage Order
No. 7-2001, Section 12(A).

• “Though not defined in the wage order, a ‘major fraction’ long has
been understood--legally, mathematically, and linguistically--to
mean a fraction greater than one-half.” Brinker, 53 Cal.4th at 1028

13

Rest Periods

 What is required? (cont’d)

However, a rest period need not be authorized for employees
whose total daily work time is less than three and one-half (3 1/2)
hours. Authorized rest period time shall be counted as hours
worked for which there shall be no deduction from wages. IWC
Wage Order No. 7-2001, Section 12(A).

14

Rest Periods

15

Rest Periods

Hours of Work Rest Periods When?

0‐3:29 None

3:30‐6:00 1 Middle of the work period

6:01‐10:00 2 Middle of each work 
period

10:01‐12:00 3 Middle of each work 
period
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 What is on the wage statements?

 Any proof of premiums paid? 

 If not, what’s next?

16

Meal and Rest Periods

 What can I do?

 What could I have done?

17

Meal and Rest Periods

 What can I do?

• Meal Period Waivers?

• Meal Period Affirmations

• Rest Period Affirmations?

• On Duty Meal Period Agreements?

• Arbitration Agreements?

18

Meal and Rest Periods
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 What can be waived?

• First meal periods

- When?

• Second meal periods

- When?

19

Meal Period Waivers

 What should it say?

• I was provided my meal periods.

- But what if meal periods weren’t “provided”?

• I was authorized and permitted my rest periods.

- But what if rest periods weren’t “authorized and permitted”?

• I accurately reported all the hours I worked.

20

Meal and Rest Period Affirmations

 How often should it be done?

• Considerations:

- Why were the meal periods/rest periods not taken?

 Business or personal?

- How often do you pay?

- How many employees do you have?

- Recordkeeping for the affirmations

21

Meal and Rest Period Affirmations
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 Overtime Requirements

• IWC Wage Orders

- (a) One and one-half (1 1/2) times the employee’s regular rate of pay for all hours 
worked in excess of eight (8) hours up to and including 12 hours in any workday, 
and for the first eight (8) hours worked on the seventh (7th) consecutive day of 
work in a workweek; and

- (b) Double the employee’s regular rate of pay for all hours worked in excess of 12 
hours in any workday and for all hours worked in excess of eight (8) hours on the 
seventh (7th) consecutive day of work in a workweek.

- (c) The overtime rate of compensation required to be paid to a nonexempt full-
time salaried employee shall be computed by using the employee’s regular hourly 
salary as one-fortieth (1/40) of the employee’s weekly salary

22

Overtime

 When is overtime not due?

• Makeup time

• Alternative Workweek Schedule

• Other Wage Orders

23

Overtime

Overtime

 Makeup Time

• Requirements: If an employer approves a written request of an employee 
to make up work time that is or would be lost as a result of a personal 
obligation of the employee, the hours of that makeup work time, if 
performed in the same workweek in which the work time was lost, may not 
be counted toward computing the total number of hours worked in a 
day for purposes of the overtime requirements, except for hours in 
excess of 11 hours of work in one (1) day or 40 hours of work in one (1) 
workweek. 

• If an employee knows in advance that he/she will be requesting makeup 
time for a personal obligation that will recur at a fixed time over a 
succession of weeks, the employee may request to make up work time for 
up to four (4) weeks in advance; provided, however, that the makeup work 
must be performed in the same week that the work time was lost. An 
employee shall provide a signed written request for each occasion that the 
employee makes a request to make up work time pursuant to this 
subsection. While an employer may inform an employee of this makeup 
time option, the employer is prohibited from encouraging or otherwise 
soliciting an employee to request the employer’s approval to take personal 
time off and make up the work hours within the same workweek pursuant to 
this subsection.

www.jacksonlewis.com24
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 Alternative Workweek Schedule

• Election Procedure:

- Written agreement with the proposed schedule for a work unit or a 
menu of options.

- Disclosure of impact on employees’ wages, hours and benefits with 
a meeting at least 14 days prior to voting to discuss the effects of 
the proposed schedule.

- Approval in a secret ballot election by 2/3 of the affected 
employees. Must be held during work day at work site.

- Vote must be reported to Office of Policy, Research and within 30 
days after the election results are final.

25

Overtime

Bag Checks

 Background

• General rule: employees must be paid for all compensable 
time.

• 2014: SCOTUS: time warehouse workers spent undergoing 
security check at the end of shift not compensable under FLSA.  
Integrity Staffing Solutions v. Busk, 135 S.Ct. 513 (2014)

26

Bag Checks

 Bag checks that may not be compensable under the 
Fair Labor Standards Act may be compensable 
under California law.

 California’s interpretation of “work” more expansive 
than federal law.

 Fair Labor Standards Act:  Employee is “suffered or 
permitted to work”

 California law:  Employee was subject to control of 
employer.  

- Morillion v. Royal Packing Co. (2000) 22 Cal. 4th 575, 578.  

27
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Are all bag checks in California compensable?

 De minimis exception.

 Nike decision, Rodriguez v. Nike Retail Services Inc. et 
al., Case No. 5:14-cv-01508, U.S. District Court, 
Northern District of California

• Retailer’s policy requiring bag checks after leaving work 

• Review of 700 hours of security tape

28

Bag Checks: What is next?

 Troester v. Starbucks Corporation, 
S234969 (on grant of request to decide 
issue) from the 9th Circuit

• Issue to be determined: Does the federal Fair 
Labor Standard Act's de minimis doctrine, as 
stated in Anderson v. Mt. Clemens Pottery Co., 
328 U.S. 680, 692 (1946) and Lindow v. United 
States, 738 F.2d 1057, 1063 (9th Cir. 1984), 
apply to claims for unpaid wages under 
California Labor Code sections 510, 1194, and 
1197?

• Fully briefed, oral argument not yet scheduled

29

On-Call Time

 General Rule: Right to control.

 Factors:
• on-premises living requirement; 

• excessive geographical restrictions on employee's movements;

• whether the frequency of calls was unduly restrictive; 

• whether a fixed time limit for response was unduly restrictive; 

• whether the on-call employee could easily trade on-call responsibilities; 

• whether use of a pager could ease restrictions; and 

• whether the employee had actually engaged in personal activities during call-in 
time

30
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On-Call Time Compensable?

 Construction site security guards on call time was 
compensable because:

 Resided in on-site trailers, spent on-call hours at 
worksite, obliged to respond to calls immediately and in 
uniform, could not easily trade on-call responsibilities;

 Guards engaged in personal activities while on call 
including sleeping, showering, eating, reading etc.

Mendiola v. CPS Security Solutions, Inc., 60 Cal. 4th 833 (2015) 

31

 Common Problems

• Missing pay period start and/or end dates

• Incorrect employer name and/or address

• All applicable hourly rates

32

Wage Statements

 What’s required on a wage statement?

 Labor Code section 226 sets forth nine (9) items:

• (1) gross wages earned 

• (2) total hours worked by the employee, except for any employee 
whose compensation is solely based on a salary and who is exempt 
from payment of overtime under subdivision (a) of Section 515 or 
any applicable order of the Industrial Welfare Commission 

• (3) the number of piece-rate units earned and any applicable piece 
rate if the employee is paid on a piece-rate basis 

33

Wage Statements
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• (4) all deductions, provided that all deductions made on written 
orders of the employee may be aggregated and shown as one 
item 

• (5) net wages earned 

• (6) the inclusive dates of the period for which the employee is 
paid

• (7) the name of the employee and only the last four digits of his 
or her social security number or an employee identification 
number other than a social security number

34

Wage Statements

• (8) the name and address of the legal entity that is the employer 
and, if the employer is a farm labor contractor, as defined in 
subdivision (b) of Section 1682, the name and address of the 
legal entity that secured the services of the employer, and 

• (9) all applicable hourly rates in effect during the pay period 
and the corresponding number of hours worked at each hourly 
rate by the employee and, beginning July 1, 2013, if the 
employer is a temporary services employer as defined in Section 
201.3, the rate of pay and the total hours worked for each 
temporary services assignment

35

Wage Statements

NEW KIDS ON THE BLOCK!
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California Fair Pay Act

California Sick Leave

Data Breaches

37

The New Kids on the Block

• Prohibits paying women lower pay rates for substantially similar 
work. 

• Amendment effective January 1, 2017 added protections for 
members of a particular race or ethnicity

• If there is a pay differential, the employer must prove it is 
based on one or more of the following:

- A seniority system

- A merit system

- A system that measures earnings by quantity or quality of 
production

38

California Fair Pay Act

• (cont’d)

- A bona fide factor other than the protected category, like education, 
training or experience. 

 Only applicable if the employer shows that the factor is not based on or 
derived from a sex-based, race-based or ethnicity-based differential in 
compensation, is job related, and is consistent with business 
necessity.

 Business necessity means a legitimate business purposes, but 
does not apply if the employees shows alternative business practice 
exists that would serve with same purpose without producing the wage 
differential.

39

California Fair Pay Act
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Employer: “[A] any person employing another under any 
appointment or contract of hire and includes the state, political 
subdivisions of the state, and municipalities.”

• Employee: Does NOT include:

- An employee covered by a valid collective bargaining agreement 
that expressly provides for paid sick days or PTO, and pay rate 30% 
more than minimum wage.

- An employee in the construction industry covered by a valid 
collective bargaining agreement entered into before January 1, 
2015 or that expressly waives the Sick Leave Law.

- An individual employed as part of a cabin crew or flight deck crew 
subject to the federal Railway Labor Act provided that the employee 
receives equal compensated time off as provided for by the sick 
leave law.

40

California Sick Leave

What is required?

1) Accrual: Accrue paid sick days at the rate of not less than one 
hour per every 30 hours worked; OR

- A different accrual method provided that the accrual is on a regular 
basis so that an employee has no less than 24 hours of accrued sick 
leave or paid time off by the 120th calendar day of employment or 
each calendar year, or in each 12-month period; OR

2) Grant: By providing not less than 24 hours or three days of paid 
sick leave that is available to the employee to use by the 
completion of his or her 120th calendar day of employment.

3) Another method that satisfies the accrual, carryover and use 
requirements

- Policy has no less than one day or eight hours of accrued sick leave 
or paid time off within three months of employment of each calendar 
year, or each 12-month period, and the employee was eligible to earn 
at least three days or 24 hours of sick leave or paid time off within 
nine months of employment/

41

California Sick Leave

 For accrual method: An employer can limit use until 90 
days of employment, and then sick days can be used as 
they are accrued.

 Accrual carries over, but employer can limit maximum 
use to 24 hours or three days in each year (employment, 
calendar or 12-month period).

 Carryover not necessary if grant method is used.

42

California Sick Leave
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 What can’t you do?

- Can’t retaliate for use of sick leave

- Can’t ask for documentation

- Can’t require the employee to find a replacement

 What must you do?

- Inform the employee how much sick leave he or she has available.

43

California Sick Leave

 What is a data breach?
- Unauthorized release of “personal information”

 What is personal information?

• An individual’s first name or first initial and last name and 

- social security number, 

- driver’s license number or California identification card number;

- account number or credit or debit card number, in combination with 
any required security code, access code, or password that would 
permit access to an individual’s financial account; 

- medical information; 

- health insurance information; 

- or information or data collected through the use or operation of an 
automated license plate recognition system.

44

Data Breaches

 What is personal information? (cont’d)

• A user name or email address, in combination with a password 
or security question and answer that would permit access to an 
online account.

45

Data Breaches
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 How do you fix it?

• No federal authority

• Review laws for each state where people whose information was disclosed reside.

 California: Notice of data breach

• (A) The name and contact information of the reporting agency subject to this section.

• (B) A list of the types of personal information that were or are reasonably believed to have 
been the subject of a breach.

• (C) If the information is possible to determine at the time the notice is provided, then any of 
the following: (i) the date of the breach, (ii) the estimated date of the breach, or (iii) the date 
range within which the breach occurred. The notification shall also include the date of the 
notice.

• (D) Whether the notification was delayed as a result of a law enforcement investigation, if 
that information is possible to determine at the time the notice is provided.

• (E) A general description of the breach incident, if that information is possible to determine at 
the time the notice is provided.

• (F) The toll-free telephone numbers and addresses of the major credit reporting agencies, if 
the breach exposed a social security number or a driver’s license or California identification 
card number.

46

Data Breaches
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THANK YOU

With 800 attorneys 
practicing in major locations 

throughout the U.S. and 
Puerto Rico, Jackson Lewis 
provides the resources to 

address every aspect of the 
employer/employee 

relationship.


